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EXPRESS PAROL TRUST, OR RESULTING TRUST? 

Editor Virginia Law Register : 

In MUler v. Miller, 99 Va. 125, the court decided that where the parties had 
made an express parol agreement to buy a parcel of land together, each to be 
interested in the land in proportion to the amount paid for the same, which was 
to be bid in at a judicial sale by one of the parties, in whose name the deed was 
taken, a trust resulted in favor of the other party in proportion to the amount 
paid by him in pursuance of such agreement. 

The conclusion reached by the court is clearly right. But what is the result? 
The court and reporter treated it as a resulting trust. A resulting trust is one 
which arises by operation of law from the presumed intention of the parties. 
Borst v. Nolle, 28 Gratt. 423, 434 ; 2 Minor's Inst. 218 ; 2 Pom. Eq. Jur. 1030, 
1031; 1 Perry on Trusts, 26. 

This trust did not arise by operation of law, because the court declares no less 
than three times that there was an agreement between the parties, which was 
clearly proven by parol evidence, and also that the money was paid in pursuance 
of such agreement. The trust was created by this parol agreement. It is to be 
noted that the statute of frauds (what part of it does not appear) was specially 
pleaded. Nor was it necessary to indulge in any presumptions of intention, for 
the parties had expressed their intention in this agreement. 

So that the result is an express trust, created by a parol contract, proved by 
parol evidence, and enforced in Virginia. It follows that the celebrated dictum 
of Judge Moncure in Sprinkle v. Hayworih, 26 Gratt. 384, is overruled by the 
aecision in Miller v. Miller, and this some time mooted question seems settled. 
See article on Parol Trusts, 7 Virginia Law Begister, 15. X. 



GRATUITOUS PASSENGER — LIABILITY OF CARRIER. 

Editor Virginia Law Register : 

It is always interesting to observe how differently different courts apply the 
reasoning contained in decided cases to similar cases before them. This is 
illustrated by reading together the two recent cases of Norfolk etc. Ry. Co. v. 
Tanner, 8 Va. Law Eeg. 182 (June, 1902, editorially approved, pp. 193-4), and 
Duncan v. Maine Cent. R. Co., 113 Fed. 508 (U. S. C. C. Maine, Feby. 1902). 
Both Tanner and Duncan were injured while riding on gratuitous passes con- 
taining agreements releasing the carriers from liability for negligence. The 
Virginia court, having cited, together with certain text-writers, Phila. etc. R. 
Qo. v. Derby, N. Y. Cent. R. Co. v. Lockwood, Ry. Co. v. Stevens, and others, and 
distinguishing Balto etc. R. Co. v. Voight, said: "We feel that we could rest 
with safety upon the law as stated by the text-writers and decisions which we 
have considered. . . ." Thus the court held that law to be that such con- 
tracts are void, as against public policy, irrespective of statute. The Federal 
court took exactly the opposite view, contending that there is nothing in those 
cases authorizing such a cor elusion, and that the reasons given by the United 
States Supreme Court in denying the validity of such contracts between carriers 



